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December 9, 2020

The Honorable Bill Lee, Governor
and
Members of the General Assembly
State Capitol
Nashville, Tennessee 37243
and
Mr. Stephen Smith, Deputy Commissioner
Division of TennCare
Department of Finance and Administration
310 Great Circle Road, 4W
Nashville, Tennessee 37243
Ladies and Gentlemen:
Pursuant to Section 71-5-130, Tennessee Code Annotated, and a cooperative agreement
between the Comptroller of the Treasury and the Department of Finance and Administration, the
Division of State Audit performs examinations of Rural Health Clinics participating in the
Tennessee Medical Assistance Program under Title XIX of the Social Security Act (Medicaid).
Submitted herewith is the report of the examination of the Rural Health Clinic cost report
of Athens Pediatrics, PLLC, in Athens, Tennessee, for the period January 1, 2014, through
December 31, 2014; and TennCare visits and payments for the period October 29, 2013, through
June 30, 2017.
Sincerely,

KJS/pn
18/061

Katherine J. Stickel, CPA, CGFM, Director
Division of State Audit

State of Tennessee
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Comptroller of the Treasury

Division of State Audit

TennCare Report
Athens Pediatrics, PLLC
Athens, Tennessee
Cost Report for the Period
January 1, 2014, Through December 31, 2014;
and TennCare Visits and Payments for the Period
October 29, 2013, Through June 30, 2017
FINDINGS RECOMMENDING MONETARY REFUNDS
Failure to Accurately Report TennCare
Visits and Payments
Athens Pediatrics failed to accurately report
TennCare visits and payments submitted to
the State of Tennessee.
The clinic
underreported 1,500 visits and $812,452.69
in payments received from Managed Care
Organizations (MCOs), third parties, and
patients for the period October 29, 2013,
though June 30, 2017, by not reporting
payments for ancillary services. As a result
of these adjustments and adjustments made to
the Prospective Payment System (PPS) rate,
the
Division
of
TennCare
made
overpayments of $533,515.59 to the clinic for
the period October 29, 2013, through June
30, 2017 (page 5).

Nonallowable Expenses Included on the
Cost Report
Athens Pediatrics improperly reported
$172,861.10 of expenses for the fiscal year
ended December 31, 2014. The nonallowable
amounts consisted of excess owners’
compensation; excess related-party expenses;
nonallowable
depreciation
expense;
unsupported expenses; late fees and
penalties; and an accounting error. In
Finding 1 on page 5, the adjustments to the
PPS rate are incorporated in the calculation
of overpayments (page 6).
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Athens Pediatrics, PLLC
Athens, Tennessee
Cost Report for the Period
January 1, 2014, Through December 31, 2014;
and TennCare Visits and Payments for the Period
October 29, 2013, Through June 30, 2017
INTRODUCTION

PURPOSE AND AUTHORITY OF THE EXAMINATION
The terms of contract between the Tennessee Department of Finance and Administration
and the Tennessee Comptroller’s Office authorize the Comptroller of the Treasury to perform
examinations of Rural Health Clinics that participate in the Tennessee Medicaid Clinic Prospective
Payment System Program.
Under their agreements with the state and as stated on cost reports submitted to the state,
participating Rural Health Clinics have asserted that they are in compliance with the applicable
state and federal regulations covering services provided to Medicaid-eligible recipients. The
purpose of our examination is to render an opinion on the Rural Health Clinic’s assertions that it
is in compliance with such requirements.

BACKGROUND
Tennessee’s Medicaid Prospective Payment System (PPS) for Rural Health Clinics is
described in attachment 4.19-B of the Tennessee State Plan under Title XIX of the Social Security
Act Medical Assistance Program. Rural Health Clinics (RHCs) are eligible to apply to the Centers
for Medicare and Medicaid Services for reimbursement under RHC Medicare and Medicaid
payment methodologies. The defining legislation for RHCs is Section 1905(1)(2)(B) of the Social
Security Act. A clinic’s initial PPS rate is established using the allowable costs and visits as
reported on the Rural Health Clinic’s cost report. After the initial rate is determined, the PPS rate
is increased at the beginning of the state’s fiscal year (July 1) based on the current change in the
Medicare Economic Index.
The clinic contracts with the TennCare Managed Care Organizations (MCOs) and files
claims with the MCOs for services provided to TennCare enrollees. Within 60 days after the end
of each quarter, the clinic reports to the state the paid TennCare visits and the monies received for
TennCare services from the MCOs, third party liabilities (TPL), and patients. The state then makes
quarterly payments to the clinic for the difference between the reimbursable costs (PPS rate
multiplied by paid TennCare visits) and the amount of MCO reimbursements received for
TennCare enrollee claims. Rural Health Clinic visits are medically necessary, face-to-face medical
or mental health visits or qualified preventive visits between the patient and a physician, nurse
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practitioner, physician assistant, clinical nurse midwife, clinical psychologist, or clinical social
worker during which a qualified Rural Health Clinic service is furnished.
Athens Pediatrics in Athens, Tennessee, provides rural health clinic services and
participates in Tennessee’s Medicaid Prospective Payment System. The clinic was owned and
operated by Iris Snider, MD, and Melanie Long, NP, during the period tested.
During the cost reporting period ending December 31, 2014, the clinic reported a total of
11,357 visits. The reported trial balance expenses were $1,689,091. Net expenses of $1,740,126
were reported after provider adjustments. Provider adjustments were evaluated during the
examination to determine if they were allowable for inclusion in the final rate. Interim rates in
effect during the examination were based on the projected cost report for the fiscal year ended
December 31, 2013, submitted to the Tennessee Comptroller’s Office.
The following interim PPS rates were in effect for the period covered by this examination:

Period

Interim Prospective Payment
System (PPS) Rate
(044-8925)

October 29, 2013, through June 30, 2014
July 1, 2014, through June 30, 2015
July 1, 2015, through June 30, 2016
July 1, 2016, through June 30, 2017
July 1, 2017, through June 30, 2018
July 1, 2018, through June 30, 2019

$135.54
$136.63
$137.71
$139.24
$140.90
$142.88

PRIOR EXAMINATION FINDINGS
This is the first examination of this clinic.

SCOPE OF THE EXAMINATION
Our examination covers certain financial-related requirements of the Medicaid Rural
Health Clinic PPS Program. The requirements covered are referred to under management’s
assertions specified later in the Independent Accountant’s Report. Our examination does not cover
quality of care or clinical or medical provisions.
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Independent Accountant’s Report
February 8, 2018

The Honorable Bill Haslam, Governor
and
Members of the General Assembly
State Capitol
Nashville, Tennessee 37243
and
Dr. Wendy Long, Deputy Commissioner
Division of TennCare
Department of Finance and Administration
310 Great Circle Road, 4W
Nashville, Tennessee 37243
Ladies and Gentlemen:
We have examined management’s assertions, included in its representation letter dated
February 8, 2018, that Athens Pediatrics, PLLC complied with the following requirements:
•

Expenses reported on the Rural Health Clinic cost report for the period January 1, 2014,
through December 31, 2014, are reasonable, allowable, and in accordance with state
and federal rules, regulations, and reimbursement principles.

•

Patient visits reported for the period January 1, 2014, through December 31, 2014, have
been appropriately counted.

•

TennCare patient visits and monies received for all TennCare services for the period
October 29, 2013, through June 30, 2017, are reported in accordance with the State
Plan Amendment for Rural Health Clinics.

As discussed in management’s representation letter, management is responsible for ensuring
compliance with those requirements. Our responsibility is to express an opinion based on our
examination.
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Page Two
February 8, 2018
Our examination was conducted in accordance with attestation standards established by the
American Institute of Certified Public Accountants. Those standards require that we plan and
perform the examination to obtain reasonable assurance about whether management’s assertions
are fairly stated, in all material respects. An examination involves performing procedures to obtain
evidence about management’s assertions. The nature, timing, and extent of the procedures selected
depend on our judgment, including an assessment of the risks of material misstatement of
management’s assertions, whether due to fraud or error. We believe that the evidence we obtained
is sufficient and appropriate to provide a reasonable basis for our adverse opinion. Our
examination does not provide a legal determination on the entity’s compliance with specified
requirements.
Our examination disclosed the following instances of material noncompliance applicable
to state and federal regulations:
•

failure to accurately report TennCare visits and payments, and

•

nonallowable expenses included on the cost report.

In our opinion, because of the significance of the matter described above, management’s
assertions that Athens Pediatrics, PLLC complied with the aforementioned requirements for
expenses reported on the cost report for the period January 1, 2014, through December 31, 2014;
and for TennCare patient visits and payments for the period October 29, 2013, through June 30,
2017, are not fairly stated in accordance with the criteria, in all material respects.
This report is intended solely for the information and use of the Tennessee General
Assembly and the Tennessee Department of Finance and Administration and is not intended to be
and should not be used by anyone other than these specified parties. However, this report is a
matter of public record, and its distribution is not limited.
Sincerely,

DVL/pn

Deborah V. Loveless, CPA
Director
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FINDINGS AND RECOMMENDATIONS
1.

Failure to Accurately Report TennCare Visits and Payments
Finding

Athens Pediatrics failed to accurately report visits and payments on the quarterly invoices
submitted to the State of Tennessee. For the period October 29, 2013, through June 30, 2017, the
examination disclosed a total of 29,292 paid TennCare visits, while the clinic reported 27,792, thus
underreporting 1,500. The facility did not include $812,452.69 in payments received from
Managed Care Organizations, third parties, and patients for the period October 29, 2013, through
June 30, 2017. This was a result of the facility not reporting payments for ancillary services.
Section 6402 of the Affordable Care Act contains obligations for health care providers
regarding reporting and returning overpayments from the Division of TennCare or one of its
contractors. Overpayments that are not returned within 60 days from the date the overpayment
was identified can trigger a liability under the False Claims Act. The overpayment will be
considered an “obligation” as this term is defined in Title 31, United States Code, Section
3729(b)(3). The False Claims Act subjects a provider to a fine and treble damages if he or she
knowingly conceals or knowingly and improperly avoids or decreases an obligation to pay money
to the federal government.
As a result of the adjustments to TennCare visits and payments, as well as the adjustments
to the Prospective Payment System rates in Finding 2, the clinic received overpayments totaling
$533,515.59, computed for the period October 29, 2013, through June 30, 2017.
Recommendation
Athens Pediatrics should establish procedures to ensure that it submits accurate quarterly
invoices to the State of Tennessee. The invoices should reflect the actual paid TennCare visits and
all monies received for TennCare services for each quarter reported. Upon the Division of
TennCare’s approval, State Audit will reprocess all quarterly settlements after this report is
released.
Management’s Comment
Athens Pediatrics did mistakenly fail to report ancillary payments. However, the visit and
revenue information provided by TennCare was incomplete and did not reconcile to the counts
provided by your office, which is still an issue we need to resolve. Athens Pediatrics has
communicated the inconsistencies to TennCare and will need the opportunity to reconcile amounts
to the audit before agreeing to adjustments to visits and payments proposed by your office. In
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addition, Athens Pediatrics has not been provided with all backup workpapers of the State audit;
thus it has to respond as best as it is able without the workpapers.
Auditor’s Comment
Auditors used the TennCare claims data to determine the paid TennCare visits and
underreported payments of $812,452.69. Per Section 10-7-504(a)(22), Tennessee Code
Annotated, “The following records shall be treated as confidential and shall not be open for public
inspection: (A) The audit working papers of the comptroller of the treasury and state . . . For
purposes of this subdivision (a)(22) ‘audit working papers’ includes, but is not limited to, auditee
records, intra-agency and interagency communications, draft reports, schedules, notes, memoranda
and all other records relating to an audit or investigation.” Athens Pediatrics submitted a public
records request to the Division of TennCare, as the correct owner of the data.

2.

Nonallowable Expenses Included on the Cost Report
Finding

Athens Pediatrics included $172,861.10 of nonallowable expenses on the cost report for
the year ended December 31, 2014. The nonallowable expenses for 2014 consisted of $119,770.50
in excess owners’ compensation; $44,645.94 in excess related party rent expense; $7,109.00 in
depreciation expense; $1,059.40 in unsupported expenses; $204.74 in an accounting error; and
$71.52 in late fees and penalties.
General Allowability Standards
The allowability of costs is governed by applicable Medicare principles of reimbursement
for provider costs as set forth in Title 42, Code of Federal Regulations (CFR), Section 413; and
the Provider Reimbursement Manual (PRM).
According to 42 CFR 413.24, providers receiving payment on the basis of reimbursable
cost must provide adequate cost data. This must be based on their financial and statistical records,
which must be capable of verification by qualified auditors.
In addition, 42 CFR 413.9 states that payments to providers of services must be based on
reasonable cost of services. Implicit in the intention that actual costs be paid to the extent that they
are reasonable, PRM, Section 2103, states, “The prudent and cost-conscious buyer not only refuses
to pay more than the going price for an item or service, he/she also seeks to economize by
minimizing cost.” PRM, Section 2102.1, states that “in the absence of clear evidence that the
higher costs were unavoidable, the excess costs are not reimbursable under the program.”
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Owner’s Compensation
Compensation for services furnished by partners is the amount determined to be
reasonable. PRM, Section 900, states that “a reasonable allowance of compensation for services
of owners is an allowable cost, provided the services are actually performed in a necessary
function.”
PRM, Section 902.4, states, “Necessary means that had the owner not furnished the
services, the institution would have had to employ another person to perform those services.” The
cost report for the fiscal year ended December 31, 2014, includes $266,398.00 for owners’ medical
services compensation and $172,827.00 for owners’ administrative services compensation.
Owners self-reported the number of hours spent performing clinical and administrative services.
Based on federal regulations, the reasonableness of a person’s compensation is made by comparing
to compensation of other individuals under similar circumstances. A reasonable amount of
$240,892.49 will be allowed for medical compensation for Full-Time Equivalent (FTE) totaling
1.42, disallowing the remaining $25,505.51. A reasonable amount of $78,562.01 will be allowed
for administrative services compensation for FTE totaling 1.0, disallowing the remaining
$94,264.99.
Related Party Rent Expense
Regarding allowable cost, 42 CFR 413.17 states that “costs applicable to services,
facilities, and supplies furnished to the provider by organizations related to the provider by
common ownership or control are includable in the allowable cost of the provider at the cost to the
related organization. However, such cost must not exceed the price of comparable services,
facilities, or supplies that could be purchased elsewhere.”
Worksheet A-2-1, part I, Statement of Costs of Services From Related Organizations,
requires the provider to report costs incurred by the related organization and make any necessary
adjustments. Athens Pediatrics failed to submit Worksheet A-2-1 with the cost report to State
Audit. Auditors reduced related party rent by $44,645.94.
Depreciation
PRM, Section 116, provides guidance for acceptable methods for computing depreciation
expense. The actual time of depreciation for the first reporting period “is based on the length of
time from the date of acquisition to the end of the reporting year.” Auditors reviewed the
depreciation expense reported on the cost report for the fiscal year ended December 31, 2014, and
determined that the depreciation expense is overstated by $7,109.00.
Results
As a result of the adjustments to allowable expenses above, the facility’s PPS rate increased
as follows:
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Period

Original Rate

October 29, 2013, through June 30, 2014
July 1, 2014, through June 30, 2015
July 1, 2015, through June 30, 2016
July 1, 2016, through June 30, 2017

$135.54
$136.63
$137.71
$139.24

Adjusted Rate

Difference

$138.00
$139.10
$140.22
$141.76

$2.46
$2.47
$2.51
$2.52

Recommendation
Athens Pediatrics should include only allowable expenses on the cost report. All reported
expenses should be adequately supported, for covered services, related to patient care, and in
compliance with other applicable regulations. Implementation of the audited rates is the decision
of the Division of TennCare.
Management’s Comment
We appreciate the State’s review of our June 8th letter and the related exhibits. We
acknowledge and appreciate the State’s adjustments to its original report and partial resolution in
several areas. However, the state has, respectfully, failed to respond to our request for support
for the state’s remaining adjustments, and in other cases, there appears to be a simple
misunderstanding of the facts. As requested, below is a summary of our observations of the state’s
revised audit report and requests for specific information, so that we might more fully understand
the state’s position. This response is also based upon the detailed explanations and exhibits
contained in our letter of June 8, 2020 which is incorporated here by reference.
1. Compensation

a. We acknowledge and appreciate the State’s adjustment to reflect the employer
share of FICA in the cost report.
b. The State has not provided a survey of compensation paid to physician owners of
RHCs as required by Section 905 of Medicare’s Provider Reimbursement Manual
(PRM), which specifically addresses RHCs. Rather the State has erroneously
relied on Section 902 of the PRM related to Owner’s Compensation. The
comparison of owner activities to that of an office manager is simply not
appropriate as owners and office managers have different roles, responsibilities,
and liabilities, among other things. It is difficult to respond absent the State’s basis
for its determination.
c. The reported FTEs on Worksheet B, Part 1 of the 2014 cost report do not reflect
the daily RHC operations and staffing. Ms. Long, who is a Nurse Practitioner
and not an accountant or reimbursement specialist, was not aware of the FTEs
reported and even if she had known about the reported FTEs, she would not
understand the implications of this section in the filed cost report. Rather, she
relied upon consultants and cost report preparers to handle all aspects of cost
reporting. The State apparently accepted the allocation of the cost report preparers
8

without review of the underlying data. Respectfully, the State should review
Worksheet B since it acts as a test of visits.
d. The State’s calculation as we understand it divides Dr. Snider’s duties into 50%
clinical and 50% administrative. In making its adjustment, the State failed to
consider, however, the actual time spent by Dr. Snider and Ms. Long in providing
clinical services and/or relied on an erroneous Worksheet B. A review of the facts
surrounding office hours conducted by each provider would suggest a much higher
percentage of time spent in clinical activities (90%) of the RHC and therefore,
under the State’s proposed compensation method---a higher compensation.
e. The independent market valuation recommended a higher compensation for Dr.
Snider’s duties in the supervision of the NP and PA, Medical Director and Lab
Director. We believe that the majority of the difference in what was originally
submitted on the cost report, was a failure to account at all for time spent as lab
director in a moderately complex lab as required by CLIA.
f. We have provided as support for reasonable compensation:
i. Independent valuation review that included the use of three national surveys

and detailed analysis of other duties performed by Dr. Snider.

ii. Actual historical payments to both Snider and Long as evidence of what each

earned in the market before converting to an RHC.

iii. Description of time spent in clinical activities (office hours and days

worked), supported by the analysis of the independent valuation.

2. Building Depreciation

a. We acknowledge and appreciate the adjustment to the owner’s basis in the
building to reflect the full amount of 100% ownership.
b. In making the adjustment from rent to the cost of ownership, it is equally important
to measure the estimated useful life of the building.
i. 102. Principle. The principle of reimbursing depreciation is based on two

factors: the historical cost, upon which we now agree; and the useful life of
the asset, which is unresolved. Section 102 of the PRM states, “and (c)
prorated over the estimated useful life of the asset using an allowable method
of depreciation as described in §116.” As currently applied, the State has
assigned a useful life of 40 years measured from 2008, meaning the building
will be fully depreciated in 2048.

ii. It is not reasonable that a building constructed in 1974 with a major addition

in 1988, would extend until 2048. We agree that the 1988 addition did extend
the life of the building, but we are reasonably proposing that the 40-year life
be measured from 1988. This would mean that once the building was 100%
acquired by Dr. Snider in 2008, there would be 20 years of useful life
remaining, and the building would be fully depreciated in 2028-- some 54
years after the original construction. As permitted under Section 104.17 (cited
in our June 8, 2020 letter), the provider’s request for a different useful life
may be approved when supported by acceptable factors. Our Letter of June
9

8, 2020 is such a request and the letter outlines examples of wear and tear,
including expenses incurred by the provider in the care of the building. We
would welcome the opportunity to have the State tour the building and
observe areas of wear and tear, as well as obsolescence that has occurred as
the practice of pediatrics has changed.
3. Equipment Depreciation

a. We acknowledge and appreciate the adjustment to include pieces of equipment
from 2010 that had been omitted in the original cost report filing.
b. Also omitted was a piece of lab equipment purchased in 2012. This piece of lab
equipment had an original cost of $2,868 and an annual depreciation of $956. The
lab equipment was shown separately below the total for other equipment on the
supporting schedule for equipment depreciation. The adjusted depreciation used
in Column 7 of Worksheet A is $27,080. As shown in Exhibit 4-A to our June 8
letter, the $27,080 is the amount BEFORE the $956 is added in (we checked the
math again). We have not identified any other line on the cost report that includes
the $956.
c. Even small amounts of cost are important, since the 2014 cost report is the basis
for setting rates for all future years. Excluding the $956 means that the rate per
visit is understated by $0.084. While in a vacuum, this seems like an insignificant
amount, from 2014 through early 2020 Athens has recorded more than 50,000
visits or an impact of more than $4,200 and rising simply as a result of the
disallowance of the $956.
4. Miscellaneous Expenses – We acknowledge and appreciate the adjustment made by

the State to include certain allowable expenses. We consider this item to be resolved.

Thank you very much for your time in conducting the audit. If we can provide any
additional information to the State, we are happy to do so.
Auditor’s Comment
1. Owner’s Compensation – The cost report was signed by one of the owners. Auditors
obtained supporting documentation from management for Worksheet B of the cost report.
Hours worked by the owners were based on signed statements and were supported by
calendars documenting the owners’ total hours spent for medical and administrative
services from the owners. The supporting documentation did include the hours for the
physician owner’s lab director responsibilities, and the self-reported hours were used to
calculate allowable compensation. Administrative compensation was calculated utilizing
accepted formulas applicable to the owners of other Rural Health Clinics, and medical
services compensation was determined using data from the Tennessee Department of Labor
and Workforce Development.
2. Rent Adjustment to Reflect Building Ownership – The cost report did not disclose that
building rent was a related-party transaction and did not reduce rent to owner’s cost as
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required. PRM, Section 122, provides guidance for changing estimated useful life: “A
change in the estimated useful life may be made when clear and convincing evidence
justifies a redetermination of the useful life used by the provider. Such a change must be
approved by the intermediary in writing, and the factors cited in Section 104.17 are
applicable in make such redeterminations of useful life. If the request is approved, the
change is effective with the reporting period immediately following the period in which
the provider’s request is submitted for approval.” The provider did not request prior
approval to change the useful life of the building.
3. Equipment Depreciation – Lab equipment depreciation of $956 is included in the core
component of the rate calculation. Auditors reviewed additional information provided in
the exit process, and additional depreciation expense of $674 has been added back to
expenses for the asset omitted from the original depreciation schedule.
4. Recoupment – The Department of Finance and Administration will be the agency to make
recoupment decisions.
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MATTER FOR LEGISLATIVE CONSIDERATION
More guidance is necessary to assess the reasonableness of consulting fees paid by Rural
Health Clinics
As auditors performing this examination, we are charged with concluding on the assertion
that Athens Pediatrics reported reasonable and allowable costs on its cost report. The
reasonableness of the costs is especially critical because the costs are used to identify the rate of
reimbursement the Rural Health Clinic (RHC) will receive for years to come.
With many cost categories, our analysis is achievable because there are clear rules that
define what is considered allowable. In the case of consulting fees, the rules are much less defined.
RHCs often pay consulting fees during the first years of operation because expertise is needed to
navigate the process of becoming a Rural Health Clinic. Many times, these services are temporary,
and in some cases the arrangement is ongoing over many years, as in the case of Athens Pediatrics.
While the consulting fees category would seem to be a reasonable cost of doing business
and could allowably be included on the cost report, the total amount that is allowable can be much
less certain, particularly when the consulting fee is utilizing a contingent fee approach. A
contingent fee is a fee that is calculated not based on the cost of the actual services provided, but
based on a portion of the new revenue that the clinic is able to obtain when designated as a Rural
Health Clinic.
For the purposes of rate setting for other RHCs, we have allowed a portion of the contingent
fee. We selected a flat dollar amount based on a comparison of a like company performing similar
services to help the clinic obtain RHC status. For the purposes of Athens Pediatrics, it has become
clear that the consulting arrangement includes more services than just the startup consulting and
designation of the RHC, as evidenced by the fact that they established a continuing contractual
relationship with the firm even after the first contract expired.
We are unable to assess an allowable amount for these services without inadvertently
establishing a precedent that we fear could be perceived as establishing our own rule. As such, we
have not disallowed the cost for the purposes of establishing a rate for this RHC.
We recommend that the Division of TennCare continues the discussion to identify
allowable thresholds for consulting firms that operate based on contingency fees. While it is
possible the issue will become moot as the RHCs move to a caseload-adjusted regional rate, if
TennCare determines that thresholds are still needed for the larger RHCs that will not use average
rates, the division should seek approval from the legislature as needed to adopt the thresholds.
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Athens Pediatrics, PLLC
Settlement Calculation
Dates of Service 10/29/2013 to 6/30/2017

Quarter Ended
12/31/2013
3/31/2014
6/30/2014
9/30/2014
12/31/2014
3/31/2015
6/30/2015
9/30/2015
12/31/2015
3/31/2016
6/30/2016
9/30/2016
12/31/2016
3/31/2017
6/30/2017

A
B
TennCare Visits
MCO & TPL
as Reported by Payments Reported
Clinic
by Clinic
1,280 $
109,878.00
1,972
138,904.00
1,712
101,784.00
1,816
106,783.00
1,694
100,106.00
1,827
100,328.00
1,705
93,610.00
1,971
109,638.00
2,002
108,367.00
2,061
111,518.00
1,845
105,490.00
2,106
119,170.00
2,115
113,263.00
2,030
108,273.00
1,656
91,636.00
27,792 $
1,618,748.00

C
D
E
F
G
H
I
Amount due
TennCare Visits
Amount Paid by MCOs
Tentative
Reimbursable Cost
Total Paid
from/(to) State
per TennCare
& TPL per TennCare
Settlements Paid
PPS Rate
(C*D)
(F+G)
(E-H)
Claims Data
Claims Data
by TennCare
1,428
$138.00 $
197,064.00 $
139,988.12 $
63,614.00 $ 203,602.12 $
(6,538.12)
1,986
$138.00
274,068.00
188,237.94
128,382.00
316,619.94
(42,551.94)
1,757
$138.00
242,466.00
148,171.03
130,262.00
278,433.03
(35,967.03)
1,931
$139.10
268,609.82
169,912.64
141,328.00
311,240.64
(42,630.82)
1,898
$139.10
264,019.39
157,705.18
131,337.00
289,042.18
(25,022.79)
1,940
$139.10
269,861.76
158,258.54
149,286.00
307,544.54
(37,682.78)
1,810
$139.10
251,778.24
149,287.96
139,336.00
288,623.96
(36,845.72)
2,088
$140.22
292,772.75
179,359.28
161,804.00
341,163.28
(48,390.53)
2,144
$140.22
300,624.89
170,026.26
167,345.00
337,371.26
(36,746.37)
2,222
$140.22
311,561.80
169,302.91
172,319.00
341,621.91
(30,060.11)
1,959
$140.22
274,684.77
153,393.55
148,600.00
301,993.55
(27,308.78)
2,165
$141.76
306,908.71
178,611.85
174,055.00
352,666.85
(45,758.14)
2,135
$141.76
302,655.93
164,672.24
181,215.00
345,887.24
(43,231.31)
2,133
$141.76
302,372.41
169,974.01
174,370.00
344,344.01
(41,971.60)
1,696
$141.76
240,423.63
134,299.18
138,934.00
273,233.18
(32,809.55)
2,202,187.00 $ 4,633,387.69 $ (533,515.59)
29,292
$
4,099,872.10 $
2,431,200.69 $
Amount due to TennCare: Under Reported TennCare Payments
Amount due to the RHC: Under Reported TennCare Visits
Amount due to the RHC: Rate Change
Total Amount due to TennCare
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$

$

(812,452.69)
209,610.90
69,326.20
(533,515.59)

Appendix: Supplemental Information Letter Signed by RHC’s Attorney
Thank you for allowing Athens Pediatrics to respond to the Comptroller’s draft audit dated
April 23, 2020. We appreciate the opportunity to do so, and we would respectfully request an
audit exit conference after your consideration of comments included below. Athens Pediatrics
properly claimed allowable expenses, however, Athens Pediatrics did mistakenly fail to report
ancillary payments. However, the visit and revenue information provided by TennCare was
incomplete and did not reconcile to the counts provided by your office, which is still an issue we
need to resolve. Athens Pediatrics has communicated the inconsistencies to TennCare and will
need the opportunity to reconcile amounts to the audit before agreeing to adjustments to visits and
payments proposed by your office. In addition, Athens Pediatrics has not been provided with all
backup workpapers of the State Audit, thus it has to respond as best as it is able without the
workpapers. Areas where additional support is requested are noted in this response. We also
respectfully request a copy of the workpapers which would be beneficial not only to Athens
Pediatrics, but also to the State by allowing Athens Pediatrics to fully and comprehensively
respond to the audit adjustments and disallowance. If the State would please provide its
workpapers, Athens Pediatrics would and could provide a supplemental audit response, which we
believe would be helpful to you and the State. Athens Pediatrics responds as follows to the
individual disallowances.
1. OWNER COMPENSATION
A.
The State Incorrectly Disallowed Owner and Administrator Salaries; Medicare
would allow much more than the State did, and an independent Third-Party Evaluation
Clearly Establishes that the Compensation Paid to Providers was not Only Reasonable,
but Squarely in-line with Fair-Market Value.
The State disallowed $138,379 as excess owner’s compensation, which disallowance was
comprised of $97,685 in owner’s administrative compensation, and $40,694 in owner’s
medical services compensation.
In evaluating the State’s adjustment to the compensation and the original estimate of
reasonable compensation for Iris Snider, M.D. and Melanie Long, NP, the two owners of
Athens Pediatrics, we considered all available information and developed multiple data points.
The Medicare instructions, in addressing the requirement on Contractors in the evaluation of
owner’s compensation is outlined in Section 905 and requires Surveys with a uniform
approach. However, the State seems to partially follow the original work of Emmaus, Athens
Pediatrics’ consultants, while also substituting a separate analysis for the owner component.
Respectfully, the State’s methodology appears to be inconsistent in its review of the
compensation and the consultant’s analysis. The State accepted the clinical and medical
director compensation prepared by the consulting firm, while rejecting the administrative or
ownership component. The administrative component allowed for compensation was
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calculated at $52,500 plus $2.50 per visit over 2,100 visits for a total of $75,143, split evenly
between the two owners. We can only assume that this was intended to represent the value of
an office manager. The State, however, has not provided the source of their data for our review.
While the comparison of the owner to the office manager role may be viewed as part of the
instructions 1, they are far from identical positions. Key decisions and oversight of the office
manager role are controlled by the owners in any practice, and any comparison to the role of
office manager or practice administrator does not reflect decisions related to the purchase of
equipment or information technology, hiring of key personnel, including physicians, physician
extenders and nursing staff or strategic and tactical decisions relative to things such as managed
care contracting terms, services provided, and the overall medical pathway of the clinic.
Further, it is difficult to clearly distinguish when the role of clinical provider and owner
separate, since the daily operations of a small practice require that both occur often
simultaneously. In fact, the major compensation surveys do not clearly distinguish between
the compensation to a physician owner and an employed physician.
During the course of our review, we also identified a few issues with the consulting report and
with Emmaus’s calculation of compensation:
•

Emmaus relied on only one survey, MGMA, however, other industry standard surveys
are available, however, including AGMA and Sullivan Cotter.

•

Emmaus reported a single amount rather than a range.

•

It is not clear that Emmaus made any comparison of the number of encounters made by
Dr. Snider or Melanie Long when evaluating the clinical time spent.

•

Emmaus did not consider the role of lab director for Dr. Snider, something required of
a ‘moderately complex lab’ (See CLIA language) –a role that is not common in all
practices.

•

It is not clear that Emmaus specifically measured the supervision and oversight of
physician extenders, a requirement for the nurse practitioner or physician assistant to
provide services under their license including in a rural health clinic.

Emmaus used the 2014 report which was based on 2013 data without adjusting the data for
one year of inflation. Similar adjustments should be made to the State calculation.
•

The compensation paid within the PLLC is paid and taxed as a partnership. In the
taxation of partners and sole proprietors, the individual and not the PLLC is responsible
for the employer portion of FICA and Medicare tax. As there is no employer portion
of FICA on the RHC books, these amounts must be added back to the final
determination of annual compensation. (Discussed in more detail below)

“Contractors will consolidate virtually identical or similar services to permit the establishment of realistic ranges.”
Section 905 - PROCEDURES FOR DETERMINING REASONABLE COMPENSATION.
1
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INDEPENDENT COMPENSATION STUDY
Athens Pediatrics engaged the accounting firm of Elliott Davis to perform a physician
compensation study on Dr. Snider and Melanie Long using information from the three major
surveys, as well as provider activity data from the practice, adjusted to CY 2014.
Below is a summary of findings from Elliott Davis’s analysis. The full analysis is included in
Exhibit 1-A.
Dr. Snider’s
Compensation Range
E&M Outpatient
Encounters
Hospital Encounters
Additional
Procedures/Encounters
Total Encounters

Base Compensation
Medical
Director/Administrative
Lab Director
Mid-level Oversight
On Call Compensation
Total Compensation
Remove On Call Comp 2
Remove Comp
Associated with
Hospital Encounters 3
Adjusted Comp for RHC

2,256
178
1,078

Low
215,811
9,575

48th Percentile of MGMA
Median (based on the
compensation adjusted for
the weighted encounters)
221,865
10,690

High
230,787
11805

4,996
10,000
16,425
256,808
(16,425)

5,578
12,500
16,425
267,058
(16,425)

6,159
15,000
16,425
280,177
(16,425)

(17,445)

(17,935)

(18,656)

222,938

232,698

245,096

3,548

Based on the encounters and procedures performed, Elliott Davis determined that Dr. Snider
was operating at the Median level according to the MGMA survey of similar physicians, 3,551
v. MGMA Median of 3,580. Elliott Davis placed Dr. Snider in the 48th Percentile.

On Call Compensation related to hospital paid compensation was paid directly to the physician.
Hospital encounters are not qualifying visits and not counted in the settlement of RHC, in either total or paid visits.
Therefore, any portion of compensation associated with the hospital should be excluded.
2
3
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Melanie Long’s
Compensation Range
E&M Outpatient Encounters
Hospital Encounters
Additional
Procedures/Encounters
Total Encounters

Base Compensation
Administrative Duties and
Oversight
Total Compensation

3,097
432

Low
110,963
9,575

78th Percentile of MGMA
Median (based on the
compensation adjusted for the
weighted encounters)
113,276
10,690

High
118,369
11,805

120,538

123,966

130,175

3,529

The median pay from the three different surveys were very close to one another. The table
below summarizes the number of physicians included in the survey and the Median
compensation.
Refer to Exhibit 1-A for the full schedule. The range from the low to the high among the three
surveys is only $14,976 or 6.93% for Dr. Snider and $9,637 or 8.0% for Ms. Long.

No. of Respondents
MD Median Compensation – Adjusted to 2014
NP Median Compensation – Adjusted to 2014

MGMA
1,031
215,811
118,369

AGMA
2,394
221,865
116,265

Sullivan
Cotter
4,886
230,787
110,963

In addition, as explained below in more detail, Athens Pediatrics is organized as a PLLC,
meaning that the owners are not employees, but rather self-employed. As self-employed
individuals, the owners paid both the employee and employer share of FICA/Medicare. The
national surveys, however, are made up largely of respondents as either Professional
Corporations, where the physician/owners are employees, or the respondents were employed
by a larger organization, such as a hospital. Therefore, any compensation determination must
have added to it, the employer share of FICA/Medicare. Below is the calculation of the
employer portion:
Median Compensation from above
FICA Cap for 2014
FICA rate
Employer FICA
Medicare Rate
Medicare Tax
Employer Share of FICA/Medicare
Total Compensation and Employer portion of FICA/Medicare
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232,698
117,000
6.20%
7,254
1.45%
3,374
10,628
243,326

123,966
117,000
6.20%
7,254
1.45%
1,798
9,052
133,018

B. THE REASONABLENESS OF THE OWNER COMPENSATION ALLOWANCE SHOULD ALSO
CONSIDER THE OWNER COMPENSATION PRIOR TO CONVERSION TO AN RHC.
Specific and Summary Observations:
1. The FMV compensation developed by Elliott Davis is based on national surveys with
a variety of practice structures, parts of the country and relative efficiency of the
various practices. High historical income associated with Athens Pediatrics is a result
of strong practice operations and efficiency, which cannot be measured by a survey,
as each survey includes actual practices performing at similar levels but with differing
compensation.
The best test of reasonable compensation is a review of the actual paid
compensation prior to converting from a private physician practice to a rural health
clinic. It is economically reasonable to assume that the physician and nurse
practitioner who owned the private practice would not make the conversion if their
compensation would decrease. The State did not have this information at the time
of the audit, but should certainly consider this actual, paid, and market
compensation. A comparison of K-1 income from 2012 through 2014 shows the
following:
2014
Guarantee Payments From K-1
Profit and loss Form K-1
Total

181,886.00
57,034.00
238,920.00
2014

Guarantee Payments From K-1
Profit and loss From K-1
Total

132,093.00
54,797.00
186,890.00
2014

Guarantee Payments From K-1
Profit and loss 4 From K-1
Total

313,979.00
111,831.00
425,810.00

2013
Snider
216,822.00
16,665.00
233,487.00
2013
Long
151,721.00
16,011.00
167,732.00
2013
Total of Both
368,543.00
32,676.00
401,219.00

2012
200,497.00
36,299.00
236,796.00
2012
137,433.00
34,875.00
172,308.00
2012
337,930.00
71,174.00
409,104.00

2. Medicare provides guidance for Physician Owner Compensation for Rural Health
Clinics. We acknowledge that Medicare states that a contractor (in this case the
State) are responsible for evaluating ranges of compensation for comparable
High profit and loss in 2014 relate to a corresponding reduction in guaranteed payments to fund the EHR and other
start-up costs related to the conversion to RHC status.
4
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institutions as provided in Section 905.1. However, Medicare allows contractors
to default to a Medicare calculated compensation in each of the nine Census Bureau
Regions. The compensation for Tennessee ranges from $275,090 to $294,555 for
the year 2014. In the absence of other available data, these amounts should be used.
With the additional data being provided below on behalf of Athens Pediatrics, the
Medicare amounts represent one of the potential amounts, as well as a ceiling on
compensation to the physician owner. The compensation for Dr. Snider both
historical and as identified by Elliott Davis is actually BELOW the amount which
would be allowed by Medicare.
3. Neither the State calculation of compensation, nor Emmaus’s original
compensation calculation, take into account the payment of the employer’s share
of FICA. As a PLLC these amounts are included in the guaranteed payments and
the amount is not included in the expenses of Athens Pediatrics. To make a fair
comparison, the State and Emmaus’s amounts should be increased to reflect the
Employer Share of FICA.
The increases are shown below:

State Allowed
FICA Minimum
FICA Dollars @ .062
Medicare Portion @.0145
Total Employer Share
Comp plus Employer Share of
FICA
Additional Adjustment

State Calculation
Snider
Long
182,433.00
112,770.00
117,000.00
117,000.00
7,254.00
6,991.74
2,645.28
1,635.17
9,899.28
8,626.91

Emmaus Calculation
Snider
Long
255,288.00 178,292.00
117,000.00 117,000.00
7,254.00
7,254.00
3,701.68
2,585.23
10,955.68
9,839.23

192,332.28

266,243.68

121,396.91
18,526.18

188,131.23
20,794.91

Summary
State Adjusted
State Adjusted
w/Employer FICA
Midpoint of FMV –
Includes FICA
Actual 2012 adjusted to
2014 – Includes FICA
Actual 2013 adjusted to
2014 – Includes FICA
Actual 2014– Includes
FICA
Original Emmaus
Estimate w/FICA

Snider
182,433

Long
112,770

Total
Variance – from State
295,203
-0-

192,332

121,397

313,729

18,526

243,326

113,018

376,344

81,140

245,880

178,918

424,798

129,595

237,923

170,919

408,842

113,639

238,920

186,890

425,810

130,607

266,244

188,131

454,375

159,172
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Based on all of the analysis, the best measure of compensation is the historical compensation
prior to the conversion to the rural health clinic, and we propose to use an average of the 2012
and 2013 amounts adjusted 1.9% for inflation – the proposed allowable amount of total
compensation is $416,820. Any amount less than the $416,820 would result in a penalty for
the formation of a rural health clinic and discourage providers from doing so.
2. CONSULTING FEES
Athens Pediatrics Properly Claimed the Consulting Fees of Emmaus Consulting on its FYE
2014 cost reports, because Emmaus provided numerous and ongoing services to Athens
Pediatrics—its services were not simply limited to aiding Athens Pediatrics in establishing an
RHC.
Athens Pediatrics respectfully objects to the audit adjustment which reduced the consulting fee
of Emmaus Consulting from $136,000 to $15,000. As set forth above, we have not yet been
provided a copy of the workpaper supporting the State’s analysis or basis for its conclusion
that only $15,000 is allowable. In the audit report, the State only mentioned that Emmaus’ fee
“is allowed as a reasonable cost for helping the clinic obtain RHC.” Emmaus, however,
provided many more services to Athens Pediatrics than simply obtaining RHC status.
Respectfully, the State has taken a very narrow and arbitrary view of the instructions related
to reasonableness. PRM, Section 2135.2, states that contracts for purchased management and
administrative support services “should contain a detailed listing of services to be received and
those which are available on an as-needed or standby basis. ....... The provider should maintain
records showing the services actually received.”
While Athens Pediatrics does not dispute the cited authority, respectfully, the State did not
consider all of the facts or services provided by Emmaus during 2014, including the following:
•

At the time it contracted with Athens Pediatrics, Emmaus provided an outline of services
provided under its contract to Athens Pediatrics, a copy of which is attached as Exhibit 2A. We are also including a summary of activities (Exhibit 2-B) conducted by Emmaus
during 2014. The list of activities is not an exhaustive list and does not recognize every
phone call or email sent to or from Emmaus during 2014. Since 2014 was the first full year
that Athens Pediatrics functioned as a RHC, it needed a great deal of guidance from
Emmaus which is a specialty RHC consultant. The rules, regulations, compliance, and day
to day operations of RHCs was new to Athens Pediatrics in 2014, thus it relied heavily on
Emmaus, on an ongoing basis. Helping Athens Pediatrics become established as a RHC
was merely the beginning of Emmaus’ services in 2014, not the end of services. A schedule
is included as Exhibit 2-B. The outline of services was previously provided to the State.
Included in these services were:
o Provide guidance to Clinic regarding billing changes, including EHR changes, upon
RHC certification.
o Establish and maintain a quality improvement process for the annual RHC policy and
procedure manuals by annually reviewing Clinic manuals and advising Clinic to ensure
that it should update its manuals, if necessary.
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o Assist Clinic in engaging in financial transactions that are recorded in accordance with
generally accepted accounting standards, made using prudent judgment and within the
framework of the requirements of local, state, and federal laws.
o Review Clinic RHC policy manuals and work with Clinic practice managers, billers
and coders in order to establish an overview for adherence to policies and principles of
quality compliance with RHC rules and regulations at the federal and state level. Make
recommendations to Clinic based on new legislation, regulations or any other actions
that might have an important effect on the Clinic’s operations.
o Provide guidance and facilitate enrollment in programs applicable to Clinic, such as
National Health Services Corps, Veteran’s Choice Program, DentaQuest, Flouride
program and others as available.
o Participate in on-site visits, participation in phone calls, meetings, and correspondence
relating to the Clinic operations.
o Provide support on human resources issues for Clinic, including hiring/firing, employee
retention and appreciation.
o Assist the Clinic in strategic planning such as when to add a provider, employee
incentives to increase retention, social media programs, location, and expansion.
o Educate Clinic regarding its potential to participate in state and federal healthcare
programs.
o Educate Clinic, upon request, regarding any new or changing regulations from CMS or
the state of which Emmaus becomes aware that materially affect Clinic’s participation
in the RHC program.
•

The State, in failing to consider the full scope of the duties and services provided by
Emmaus, narrowly interpreted the contract language, appearing to stop after (i) of Exhibit
A. The full Exhibit A clearly states, “Emmaus shall advise and assist Clinic with all steps
reasonably necessary for Clinic to implement the Strategic Plan. By way of example only,
such steps may include: (i) submission of Rural Health Clinic enrollment documents with
CMS; (ii) development and implementation of required Rural Health Clinic policies and
procedures; (iii) assistance with Rural Health Clinic compliance; and (vi) other Rural
Health Clinic consulting services mutually agreed upon by the parties.” (emphasis added).
Attached as Exhibit 2-C are actual activities undertaken by Emmaus during 2014. The list
is not all inclusive and does not include detailed listing of phone calls or emails.

•

The State has provided no evidence that it actually evaluated the reasonable cost of the
services, as required by PRM Section 2135.3. Given that Athens Pediatrics was
transitioning from a physician’s office with more limited regulation by the State or Federal
government to operating a unique rural health clinic, they certainly needed ongoing, and at
times, significant assistance preparing to be certified, assistance in developing and
following policies and procedures required for ongoing compliance, and general support
in the day to day operation of a rural health clinic. Section 2135.3 requires as part of the
evaluation the following be considered:
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o A. Whether the contract results from competitive bids that are reasonable within
industry norms for similar services.


While the contract did not result from competitive bidding, Emmaus is a specialty
consultant for Tennessee and other RHCs, and Athens Pediatrics is not aware of
another provider of such services. Due to the unique knowledge and experience of
Emmaus, Athens Pediatrics retained them.

o B. Whether the contract is between unrelated parties (chapter 10);


Emmaus and Athens Pediatrics are not related parties. Rather, the contract results
from arms-length bargaining. If Athens Pediatrics could have obtained the
extensive services provided by Emmaus elsewhere, it certainly would have done so
as it could have decreased a significant expense by finding a less expensive
consulting firm. Moreover, a report of Pinnacle, a third party FMV analyst also
unrelated to Athens Pediatrics establishes that far more than $15,000 is a reasonable
fee for Emmaus. See attached report of Pinnacle.

o C. Whether the contract provides for services that are designed to accomplish within a
prescribed time frame clearly stated goals and objectives based on needs identified by
the provider (see §2135.2);


This criteria was met as evidenced by the certification as a rural health clinic and
ongoing status to the current date.

o D. Whether the provider maintains adequate documentation of the services rendered
and the status of the accomplishment of the stated goals and objectives.


Athens Pediatrics has been in regular contact with Emmaus since the contract was
signed. A response/supplemental audit response to the State, is included in Exhibit
2-C. Athens Pediatrics can attempt to include services provided in 2014 via phone
and email. One difficulty in doing so, is the delay in the State’s audit from the cost
reporting year at issue—which is over 6 years ago. Irrespective of the delay in the
audit, however, the attached Exhibits support the requirements contained in Section
2135.5, specifically requirements referenced in A, E and F. Further the ongoing
relationship with Emmaus under item C, by the continuation of the contract. Athens
Pediatrics could have elected to terminate the contract at the end of the 6th year and
avoided the fees charged by Emmaus but it chose not to do so as it badly needed
the ongoing services and they were not otherwise available in the marketplace.

The State is required to more thoroughly evaluate the fee and the reasonableness of
Emmaus’ fee against the array of services provided. In support of its fee arrangements
with RHCs, Emmaus engaged Pinnacle Healthcare Consulting, an independent firm,
offering valuation services to the healthcare industry on a national basis, to perform an
evaluation as to the reasonableness of consulting fees. As outlined in its report,
Pinnacle reviewed 8 Emmaus contracts and normalized the contracts to be similar to
those generally observed in the industry. Pinnacle concluded that the standardized fees
would range from 6.25% to 7.2% of net revenue or collections. We believe that this
range establishes a reasonable fee.
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To calculate a reasonable fee against the findings of the Pinnacle report, we considered
the revenues reported by Athens Pediatrics. We ultimately made two adjustments to
properly report normalized revenue on which any fee should be based. The first
adjustment accounted for the underreporting of ancillary revenues in the quarterly
RHC wrap around payment, which artificially raised revenue. The result was to adjust
revenue downward by $168,510. The second adjustment recognizes that 2014
accounting does not fully reflect the full revenue related to 2014. Athens Pediatrics
converted to an RHC status on October 29, 2013. The final RHC Wrap Around
payments related to 2014 were not received until 2015. The adjustment was to increase
revenue by $89,659 to reflect a full year of revenue from all sources. The normalized
revenues using the interim rates are $1,622,382, a net downward adjustment of
$78,851.

Dec-13
Mar-14
Jun-14
Sep-14

Difference in
Variance in
visit payments Variance due
Amounts Paid
reported
and Interim
to Ancillary
after
2014
Rate
Revenue
12/31/2014
Revenue
63,614
30,110.12
0 (30,110.12)
128,382
49,333.94
0 (49,333.94)
130,262
46,387.03
338.9 (46,048.13)
141,328
63,149.38
20131.68 (43,017.70)
463,586.00
188,980.47
(168,509.89)

Dec-13
Mar-14
Jun-14
Sep-14
Dec-14
Total

Corrected
Receipts
reported in
2014
33,503.88
79,048.06
84,213.87
98,310.30
295,076.11

Full
Amount of
quarterly
Wrap
Around
Variance
(33,503.88)
79,048.06
84,552.77
338.90
118,441.98
20,131.68
102,692.08 102,692.08
384,734.89
89,658.78

Applying the FMV range (6.25-7.2%) provided by Pinnacle, the range of consulting
fees to the adjusted revenue would yield a fee of between $101,399 and $116,811,
which we believe should be accepted by the State as this range is reasonable,
independently verified, and actually paid between a willing buyer and willing seller,
and therefore satisfies Medicare cost reporting obligations.
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3. RENT ADJUSTMENT TO REFLECT BUILDING OWNERSHIP
The State Used an Incorrect Useful Life for the Building Which Did Not Account for the
Correct Costs of the Building or Its Economic Life.
The State correctly determined that rent should be adjusted to the cost of ownership,
depreciation and interest. However, neither the State nor Athens Pediatrics had all information
available to them at the time of the audit, largely due to the complexities of real estate
accounting as well as (on the part of Athens Pediatrics) a lack of understanding of cost report
instructions for costs of related organizations. In addition, Dr. Iris Snider had been admitted to
hospice during the audit. Since all real estate accounting information has now been supplied to
the State (vis-à-vis this response), Athens Pediatrics respectfully requests that the State
revise/correct this disallowance.
a. The State utilized an incorrect cost basis to calculate building depreciation.
The State established depreciation expense only for the 50% interest in the building that
Dr. Iris Snider acquired from Dr. George Ackaouy’s widow. This resulted in an
understated basis for the property. The State treated the $250,000 purchase of the
partnership interest on April 30, 2008, as reflected on the warranty deed, as the entire
value of the building. It was not—it was only half of the building. The $250,000 payment
by Dr. Iris Snider was only for the portion of the partnership owned by the widow of Dr.
Ackaouy, who acquired the ownership upon Dr. Ackaouy’s death. The other half, which
was also owned by Dr. Iris Snider had already been acquired by her. Upon obtaining a
100% interest in the real estate partnership on April 30, 2008, Dr. Snider made a Section
754 and 743 election on the 2008 tax return such that her basis in the real estate would
equal her basis in the partnership.
Attached as Exhibit 3-A is the Section 754/743 election which placed the value of the
building at $315,711. The value of $315,711 reflects a portion of the historical cost and
the then current value associated with Dr. Snider’s acquisition of the 50% interest. We
believe that this would suggest the value of the building and land was actually $500,000.
However, under Medicare guidelines the value would be limited to $315,711, which is
what the State must use for its audit.
The value was allocated $25,000 to the land (no depreciation) and Building $290,711
(Tax Depreciation of $7,454, based on the required 39 years). We have included the
depreciation schedules from Dr. Snider’s 2014 tax return (included in Exhibit 3-A). The
adjustment using the 40-year life on the full value of the building would be $7,268 or an
increase of $1,108. This information and facts were discovered through an inquiry to Dr.
Snider’s CPA firm, which had retained limited records from the CPA firm handling the
transaction. They likely were not made available at the time of the audit, because Dr.
Snider was dying and was under the care of hospice at the time of the audit.
b. The State erred in choosing a 40-year life for a building first constructed in 1974 with a
large addition completed in 1988.
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On April 30, 2008, when Dr. Snider acquired a 100% ownership in the building, the
building had already been depreciated by 67.06%, and therefore had a 32.94% useful life
remaining (see Exhibit 3-b-i Balance Sheet from the 2008 tax return). That is, at the time
Dr. Snider acquired 100% of the building, the building was already 35 years old. While
the building in question was in fact constructed in 1974, it had a major overhaul and
addition/expansion in 1988 which changed its character and useful life. Accordingly, the
commencement of the useful life of 40 years assigned by the State or the 39 years
required by the IRS, do not reflect the true life of the building as the 1988 construction
recreated/breathed new life into the building.
Section 114.17 of HIM-15 (Exhibit 3-B-ii), which addresses the reimbursement of
depreciation, includes a provision allowing for the use of a shorter life. The section
provides:
“A different useful life may be approved by the contractor if the provider’s request is
properly supported by acceptable factors which affect the determination of useful life.
Such factors include normal wear and tear, obsolescence due to normal economic and
technological changes, climatic and other local conditions, and the provider’s policy for
repairs and replacement. When the useful life selected differs significantly from that
established by the guidelines, generally describing the realization of some unexpected
event. Factors such as an expected early sale, retirement, demolition, or abandonment of
an asset (however, see exception regarding building additions above), or termination
from the Medicare program, may not enter into a determination of the expected useful
life of an asset.”
Included in the normal wear and tear, there must be consideration given that while certain
structural aspects of the building may survive for 40 years, components such as the roof,
HVAC, plumbing, electrical and interior walls will all certainly be replaced or renovated
before the year 2049, the life assigned by the State. As but a few examples, in 2014, there
was a new HVAC unit added, and in 2020 all screws in the metal roof were replaced.
The roof is 31 years old and the replacement of the screws is only a temporary solution.
In fact, Athens Pediatrics had planned to fully renovate and replace much of the building,
but its plans have been put on hold by the overpayment demand.
We propose that the State allow 20 years from April 30, 2008 (the date that Dr. Snider
acquired a 100 percent interest in the building) as the remaining useful life of the
building. The allowed 20 years should not be measured on the life remaining on the
original building, but rather measured as 40 years from the major addition in 1989 (which
overhauled the building), meaning that the total age of the building from 1973 to the end
of the economic life in 2027 would be 55 years. The economic life of 20 years will yield
a more correct depreciation of $14,536, or an additional adjustment of $7,268 over the
corrected basis calculation ($14,536-6,250-1,018= 7,268).
c. The Cost Basis and Useful Life of the Building Should be Used in Determining the
RHC’s Prospective Rate.
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Once the RHC’s rate is set for FY 2014 using the audit, the RHC will not have any other
funds available to conduct replacement or renovation of the facility, which is badly
needed.
i.

The depreciation represents the amortization of the owner’s original capital
investment. Any new investment in building replacement or renovation will
necessarily be out of the pocket of the owners of Athens Pediatrics.

ii.

If cost reimbursement continued as envisioned by annual application of cost
reimbursement for depreciation, building replacement or renovation would be
included on a cost report, and reimbursed as an owner or RHC cost. However, once
the historical value is embedded in a prospective rate, there is no opportunity to
recover additional expenditures on the building. When Medicare moved hospitals to
a common capital payment, it used an average of all hospital capital and a transition
from ‘old’ capital to ‘new’ capital, to avoid penalizing providers with high capital
cost or to make it possible for those with low historical capital cost to make future
capital expenditures. The State should allow the shorter economic life for Athens
Pediatrics in order to prevent an unfair and unintended penalty.

iii.

Even with increases for inflation, the incremental dollars are insufficient to fairly
allocate costs for Athens Pediatrics. If for example, we assume that the base
depreciation in 2014 is $7,268 (includes corrected basis) and we adjust the rate going
forward by the allowed inflation and assume the increase on July 1, 2020 was 2%,
the cumulative value of the additional allowance would, over the 15 years ending
2029, total only $10,034. This allowance would not even cover the costs of the needed
new roof.

iv.

It is entirely unreasonable to expect that the RHC can move to a lower cost space,
particularly when the allowance built into the rate (using the cost of the related party
in 2014) was only $4.17 per square foot. Furthermore, even with annual increases,
this same minimal cost is currently only $4.63 per square foot. No comparable
medical space exists close to this price.

v.

The fact of the matter is that the building will need (and does currently need)
replacement of components and renovation during even the 19-year useful life, much
less the investment to maintain the building until 2049 utilizing the State’s useful life
of 40 years. Accordingly, the State must recognize the economic life of the building
in assigning the useful life.

4. EQUIPMENT DEPRECIATION.
Athens Pediatrics Largely Does Not Contest the State’s Equipment Depreciation
Adjustment, but it Should be Allowed a Full Year Depreciation Schedule as Would be
Allowed Under Medicare Cost Reporting Principles
The equipment depreciation adjustment of $7,783 is substantially correct. Athens Pediatrics
respectfully requests that the State make some minor adjustments and grant one request for
relief:
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a. Worksheet A, Column 7 of the 2014 Cost report, reported equipment depreciation
of $27,080, a subtotal from the preparer’s depreciation schedule (Exhibit 4-A). The
amount of $27,080 was carried from the Cost Report to the rate adjustment
calculation. However, the subtotal does not include a piece of lab equipment shown
on the bottom of the same depreciation schedule with depreciation in the amount of
$956. The correct amount to be carried to the rate adjustment calculation should
have been $28,136. The impact is to increase depreciation by $956.
b. The original depreciation schedule used to prepare the cost report was incomplete.
The original schedule was ‘rebuilt’ from tax return information. However, the
schedule failed to recognize one piece of equipment acquired in 2010 with a fiveyear useful life. This item would add $674 in depreciation. A revised depreciation
schedule and the 2010 Fixed Asset Report from the 2010 tax return are included.
(Exhibit 3-B)
c. Athens Pediatrics requests an exception or adjustment to its rate as follows:
i.

Typically, the practice of calculating depreciation in the year of
acquisition will, over time, pick up the remaining months in the final year
of ownership. From one year to the next, the impact may vary with highs
and lows. When taking a limited snapshot in time, however, (for the
purpose of setting a future rate and permanent rate), when a partial year
of depreciation is used, the remaining partial months will never be
recovered.

ii.

Over the four years preceding the audit, Athens Pediatrics’ capital
expenditures were fairly low. Expenditures for 2010 through 2013 were
$11,387, $5,493, $8,291 and $19,929, respectively. The purchase of
equipment in 2014 of $16,514 would have been above the average but in
line with year over year spending.

iii.

However, in addition to the annual equipment purchases, Athens
Pediatrics installed an electronic health record with a capital cost of
$62,852. In accordance with Medicare cost reporting principles, the State
should, respectfully, reconsider its position on the Electronic Health
Record (“EHR”) acquired in 2014. Athens Pediatrics should not be limited
to the 8-month period measured from acquisition of the EHR, but rather
should receive a normalized and full 12-month depreciation schedule. As
currently adjusted, Athens Pediatrics is receiving 8/12th credit for a year’s
depreciation. However, again, the EHR had a cost of $62,852 (a
substantial practice expense), and an annual depreciation of $12,570. The
allowed depreciation of 8 months was only $8,380, meaning that the
difference of $4,190 annually will never be recovered under the current
rate calculation. Athens Pediatrics requests that $4,190 be added back to
cost so that this large, once every 10-15-year purchase, can be
incorporated into the rate.
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5. UNSUBSTANTIATED EXPENSES.
Athens Pediatrics respectfully objects to, and disagrees with, the State’s disallowance of
miscellaneous expenses, not only because the disallowances are unreasonable, but also
because they are untimely.
The State has excluded certain alleged unsubstantiated costs which Athens Pediatrics actually
and reasonably incurred. After review of the costs and disallowances, we respectfully disagree
with the findings of the State.
a. One of the unsubstantiated costs adjusted by the State is a uniform allowance
provided by Athens Pediatrics to its employees. The allowance is simply that-- an
allowance. Such allowances are commonplace in the medical industry to allow
employees—who otherwise may not be able to afford multiple uniforms at one
time—to obtain new, clean, and well-maintained uniforms. Athens Pediatrics does
not believe that the amount of the allowance it provided was enough to cover the
entire cost of an employee’s uniform, but rather believes that the employee must
bear some cost as an incentive to maintain the uniform. Athens Pediatrics acted in
a reasonable and prudent fashion, and in accordance with industry standards, by
providing an allowance and then allowing the employee to make the decision as to
how many uniforms to buy and when to buy them. Athens Pediatrics requires that
employees come to work in a clean well- maintained uniform. The appearance of
the employee at work with a clean well- maintained uniform should be enough
evidence that the allowance has been properly used. Further, given that
i.

Section 2144.6 states with regard to items not considered employee
benefits, “perquisites (uniforms and laundry), operating day care centers
for the children of employees, and provider-paid educational courses.
Although these costs are not classified as fringe benefits, they may be
included in a provider's allowable cost to the extent they are reasonable in
amount as defined in §2102.1 and related to patient care as defined in
§2102.2.” Emphasis Added

ii.

Alternatively, and in line with the intentions of Athens Pediatrics, Section
2144.2 states: “Purpose. --Fringe benefits inure primarily to the benefit of
the employee. However, there may also be some intrinsic benefit to the
provider, such as increasing employee work efficiency and productivity,
reducing personnel turnover, or increasing employee morale.” (emphasis
added).

iii.

Employee allowances for clean and identical uniforms/scrubs are related
to perquisites for employment, directly relate to patient care for a variety
of reasons, including but not limited to, employee health, patient
recognition and orderly management of the practice. Accordingly, the
total of $5,850 in allowances must be included in allowable cost.

b. Other Miscellaneous costs – there are a variety of other items that have been
miscategorized or unduly excluded in the State’s audit.
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i.

Return Check fees – this a service fee made by the bank resulting from the
return of a patient’s check, not a penalty to Athens Pediatrics for an
overdraft. This is an expense regularly incurred in the normal course of
business for medical providers. Similarly, fees related to the use of phones
and annual credit card fees are expenses regularly incurred by all
businesses including medical providers.

ii.

Interest on Credit Cards – HIM-15 Section 202.1 – “202.1 Interest. -Interest is the cost incurred for the use of borrowed funds, generally paid
at fixed intervals by the user. Interest on current indebtedness is the cost
incurred for funds borrowed for a relatively short term, usually for 1 year
or less. Current borrowing is usually for purposes such as working capital
for normal operating expenses. Interest on capital indebtedness is the cost
incurred for funds borrowed for capital purposes, such as the acquisition
of facilities, equipment, and capital improvements. Generally, loans for
capital purposes are long-term loans.” (emphasis added)

iii.

There are several expenses related to recognizable vendors for basic goods
and services (Home Depot, Lowe’s, Staples). Given the 4-year delay in
the audit timing from 2014 to February 2018, as well as the 6-year time
lapse on the audit results (April of 2020), the practice cannot locate these
small but reasonable, ordinary course receipts. Moreover, at the time of
the audit, the practice founder had entered hospice and was only days
before her death. Accordingly, given the responsive nature of Athens
Pediatrics and its ability to substantiate other expenses, these expenses
should be allowed as reasonable costs of doing business.

iv.

While Athens Pediatrics still contends that all expenses were allowable,
particularly given the aforementioned timing issues related to the audit,
Athens Pediatrics does not contest the disallowance of certain expenses
(designated as “Accept” on Exhibit 5), because the vendor or other
information is less than clear from 6 years ago.

v.

A summary of the proposed treatment of these miscellaneous
expenses/costs is attached as Exhibit 5.

6. TENNCARE’S STATED PUBLIC POSITION ON RHC AUDITS
The Bureau of TennCare has publicly stated, and even posted an FAQ, its position on
RHC Audits. TennCare unequivocally stated that it will NOT recoup payments from
providers, such as Athens Pediatrics, who have been, through no fault of their own,
operating under interim rates.
TennCare so publicly stated, because it recognized that due to its delay in auditing, an audit
many years later which retrospectively downwardly adjusts a rate based on patient visits,
could result in large overpayments which could put RHCs out of business and jeopardize rural
health care. Specifically, TennCare has officially stated the following in its FAQs (attached
as exhibit 6):
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FREQUENTLY ASKED QUESTIONS
for Federally Qualified Health Center and Rural Health Clinic Final Rate
Setting
The purpose of this guidance is to address frequently asked questions from Rural Health
Clinics and Federally Qualified Health Centers (RHC/FQHC) regarding the rate setting
process.
***
6. What if my final rate is lower than my interim rate?
In order to recognize the unique risks posed to facilities who are currently on interim rates
established prior to the moratorium, TennCare will not execute a reconciliation of the final
rate if the final rate is lower than the interim rate. This means there will be no recoupment in
applying your final rate--your final rate will only be applied prospectively.
Clinics impacted by the moratorium (those receiving interim rates after the issuance of the
moratorium) and in the future will experience full reconciliations. It is important to note that
clinics must still respond to data requests from the Comptroller in a timely fashion so that the
Comptroller can set the final rates.
Furthermore, an in line with the above FAQ. Mr. Gabe Roberts testified on April 1, 2019,
before the Government Operations Committee, that no recoupments would be made
following state audits, and that rates would not be retroactively changed. Mr. Roberts
acknowledged delay in the State’s audit and testified that implementing recoupments years
later would be a hardship and unfair to providers. A copy of a testimony transcript is included
as exhibit 6. We respectfully request that the State adhere to the testimony and official
position of the Bureau of TennCare with respect to this audit, and not make any recoupments
or retroactive adjustments.

7. LIMITATIONS ON REOPENING COST REPORTS
Under federal law, and Medicare cost reporting principles and law, a cost report may
not be reopened more than 3 years after an NPR or rate setting.
Federal law does not allow a cost report to be adjusted more than 3 years after an NPR or
rate setting. Regions Hosp. v. Shalala, 522 U.S. 448, 454 (1998) (noting that the reaudit rule,
which prohibits reopening cost-report determinations after three years, sought “to permit
recoupment of prior excess reimbursement only for years in which the reimbursement
determination had not yet become final”); Maine Med. Ctr. v. Burwell, 841 F.3d 10, 14 (1st
Cir. 2016) (“The intermediary may reopen a cost report within three years after issuing the
NPR . . . .”). Alternatively, the longest period that could be allowed for a cost report opening
is 5 years. By federal regulation, a Recovery Agent Contractor (“RAC”) may not review
claims older than 3 years. 42 C.F.R. § 455.508. The State of Tennessee applied for and was
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granted an exemption to the required 3-year look-back period with a 5-year look-back
period. See Medicaid State Plan Amendment TN 11-012. Additionally, Medicare has
established a 5-year limitation on recovery claims. 42 U.S.C. § 1395gg.
Further, Tennessee Administrative Law Judges have unequivocally held that delays in
seeking recoupments by the State/Bureau of TennCare, such as in this case, are barred by
the doctrines of laches and estoppel. Advanced Medical Grp., Docket No. 09.15-147857J, at
12 (Comm’r of Tenn. Dep’t of Fin. & Admin. Nov. 8, 2018) (holding overpayment
determination barred by doctrine of laches because “[i]t is unjust to expect [the provider] to
refund payment and defend documentation for medical services rendered 8 years earlier.”).
Respectfully, delivering audit results and an overpayment demand in 2020 for 2014
expenses is time barred, unfair, creates financial hardship and should be withdrawn.
8. SUMMARY AND CONCLUSIONS
For the reasons stated above, Athens Pediatrics respectfully requests the State to adjust its final
rate, and the State’s disallowances as requested in this audit response and in accordance with
TennCare’s stated public policy for auditing RHCs. This would include no retroactive
adjustments or recoupments, however, as the Bureau of TennCare has stated it will not make
such adjustments. Athens Pediatrics requests that the State withdraw the overpayment demand
consistent with TennCare’s stated and public policy not to make recoupments and/or the delay
in the audit which causes great hardship to Athens Pediatrics. Alternatively, should the State
not follow TennCare’s stated audit policies and/or request reimbursement for any alleged
overpayment or recoupment as a result of the failure to report ancillary payments, or otherwise,
that the State work with Athens Pediatrics to structure the repayment as an ability to pay case,
as the amount of the alleged overpayment, if offset in its entirety, will force Athens Pediatrics
to close its doors. Clearly this is not in the interests of the TennCare Program or the medically
underserved and unserved TennCare pediatric patients which Athens Pediatrics serves.
Thank you again for your consideration, and we look forward to concluding this matter with
the State.
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